
 
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  

SONITPUR AT TEZPUR 
 

Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO.2199/11 

U/s 353/34 of IPC. 
State 
-vs- 

 
1. Abdul Aziz 
2. Raham Ali   …………..accused persons 

 
Appearances: 

 
  K Gogoi,  

   Learned Addl PP  
& N Saikia, Asstt PP     :  For the prosecution. 

 
PK Sarmah 
Ld Counsel     :  For the accused persons 

 
Date of recording evidence  :  20-03-13, 28-05-13, 16-09-13, 
       22-06-15  
Date of hearing argument      : 01-07-19, 01-08-19 

Date of judgment       :  08-08-19   

J U D G M E N T  

1. The informant’s case in brief is that :  

  Informant Const.No 793 Lakhi Hazarika lodged an ejahar on 10-10-11 

stating inter-alia that on the same day at about 12 pm while he was on duty at 

the lock up of P.I court, accused Md Abdul Aziz tried to give water to somebody 

inside the lockup without his permission and when he raised objection, accused 

caught hold of his neck and pushed him. It is also                                              

alleged by the informant that later the accused was caught and handed over 

before the in-charge of PI Court but other co-accused was fled away. Hence, 

the ejahar.  
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2. On receipt of the ejahar, O/C, Tezpur P.S registered a case being 

Tezpur PS Case No 1119/2011 U/S 353/34 IPC and started investigation of the 

same. On completion of investigation, police submitted the charge sheet 

against both the accused Md Abdul Aziz and Md Raham Ali U/S 353/34 IPC. 

 

3.  Cognizance of the offence was taken, and process was issued against 

the accused persons. On appearance of the accused persons, copy of the case 

was furnished to them. Vide order dtd 16-01-13, one of my Ld Predecessor in 

chair explained the particulars of offence u/s 353/34 IPC to which the accused 

pleaded not guilty and claimed to be tried.   

 

4.  Prosecution in order to prove this case, examined as many as 4 (four) 

witnesses including the informant. 

 

5. The plea of the defence is of total denial. The Statement of the accused 

persons were recorded U/S 313 CrPC. in which the accused denied to have 

committed the offence charged with. However, the accused declined to adduce 

evidence. I have heard the argument advanced by the learned Counsel of both 

sides and carefully perused the evidences on record.  

 

6.   The points  for determination are : 

Whether the accused persons on 10-10-11 at 
about 12 pm in furtherance of their common 
intention used criminal force to the informant, a 
public servant, namely Lakhi Hazarika in the 
execution of his duty as public servant and 
thereby committed an offence punishable under 
Section 353/34 of IPC?  
 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7.  PW1 Sri Lakhi Kt Hazarika deposed that he knows both the accused 

Abdul Aziz and Raham Ali. He also stated that on 10-10-11 at about 12 pm, 

accused Rahmat Ali along with Abdul Aziz brought a bottle of water for the 

UTP’s who were inside the lock-up of PI office. At that time he was on duty in 
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the lock up room and when the bottle of water that was brought was 

checked, smell of alcohol was detected. Accused Rahmat then pushed him and 

fled away from the place after handing over the bottle of water to the other 

accused Aziz. Accused Abdul Aziz was caught and handed over at P.I office and 

an ezaher was lodged which he identified as Ext.1 whereupon he identified his 

signature as Ext.1(1). PW1 also identified the seizure list Ext.2 with Ext.2(1) is 

his signature.    

 

8. PW2 Sri Prasanna Das another constable posted at P.I Office Tezpur at 

the relevant time deposed that he do not know the accused facing the trial. He 

also stated that on 10-10-11 he was on duty in the PI office as constable and 

the informant Lakhi Hazarika lodged a written ejahar at the police station.PW2 

stated that he came to know from the informant that a boy on the pretext of 

providing water to an UTP inside the P.I lock up gave a bottle of water mixed 

with alcohol.  

 

9. PW3 Sri Dizen Nath another constable posted at P.I office Tezpur at the 

relevant time deposed that on the day of occurrence i:e on 10.10.11 at the 

relevant time he heard a commotion outside. According to him someone tried 

to provide alcohol mixed with water to some UTP’s lodged in the P.I office lock 

up, and the two boys who did the said act was apprehended. PW3 also 

deposed that Lakhi Saikia was on lock-up duty and he caught hold the two 

boys and informed the police station. He further stated that the I.O seized one 

plastic bottle vide Ext.2 whereupon Ext.2(2) is his signature.  

 

10. PW4 Sri Pushpa Mahanta (Havildar) deposed that he knows both the 

informant and accused Abdul Aziz Ali. He stated that he saw the accused 

Raham Ali at the time of the occurrence in the year 2011. He also stated that 

the informant showed him a bottle of water which was mixed with alcohol. 

PW4 stated that one accused who was inside the lock-up of the PI court asked 

for water and accused Abdul Aziz and Raham Ali tried to provide him with 

water laced with alcohol. PW4 further deposed that coming to know about the 
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same Lakhi Hazarika informed him. According to him police seized the 

plastic bottle and he put his signature in the seizure list Ext.2 whereupon he 

identified his signature as Ext.2(3). PW4 also identified the seized bottle as  

M.Ext.1. This in nutshell is the evidence available on record.  

 

11.  In order to sustain a charge u/s 352 IPC the prosecution is required 

to prove the following ingredients i) Accused assaulted or used criminal 

force to a public servant, ii) Such public servant was then acting in 

discharge of his duty, iii) Accused assaulted with the intention of 

preventing or deterring such public servant from discharging his duty or 

iv) it was used in consequence of anything done or attempted to be 

done by the said public servant.  Now it needs to be seen whether the 

prosecution has succeeded in establishing the above ingredients. 

 

12. Perusal of the evidence adduced by the prosecution discloses that 

apart from the informant Pw1, the evidence of the other three 

witnesses is not of much help so far the prosecution case is concerned. 

PW2 and PW3 who were constables working at the P.I office at the 

relevant time merely deposed that they came to know about the 

incident form the informant PW1. On the other hand PW4 though 

asserted that the informant had shown him the bottle of water laced 

with alcohol in course of his exam in chief, he contradicted himself in 

cross examination by stating that he has not smelled the bottle in 

question, nor he had checked himself as to what was there inside the 

bottle. PW4 also stated that he has not seen from whom the informant 

seized the bottle. Thus it is but apparent that Pw4 is a witness who’s 

evidence has been dented severely and as such cannot be relied upon 

to corroborate the assertion of Pw1 that accused Rahmat Ali @ Raham 

Ali had brought a bottle of water laced with alcohol for providing the 

same to the UTP’s locked up inside the cell of P.I office. Coming to the 

evidence of the informant Pw1 it is noticed that PW1 had asserted in his 

evidence in chief that accused Rahmat Ali tried to carry a bottle of 
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water for an UTP’s lodged in P.I office lock up, and when he 

checked the bottle, he found smell of alcohol in the bottle of water, but 

in course of cross examination though he stated that he found smell of 

alcohol in the bottle of water but he cannot definitely say as at to 

whether the said bottle of water indeed contained alcohol or not. Thus 

the informant PW1 himself is not sure as to whether the bottle of water 

being carried by accused Raham Ali was indeed laced with alcohol or 

not. That apart the version of the informant PW1 is also at variance 

with his subsequent evidence at the time of trial. In his ezaher (Ext1) 

the informant Pw1 had brought allegation against accused Abdul Aziz as 

the one who tried to provide a bottle of water inside the P.I lock up 

without his permission and when he tried to prevent the bottle of water 

being carried inside, accused Abdul Aziz caught him by his neck and 

pushed him and later he caught hold of him and took him to the in-

charge of the P.I office. But in course of adducing evidence at the trial, 

he instead of accused Abdul Aziz implicated accused Raham Ali as the 

one who tried to carry a bottle of water inside the P.I office lock up, and 

when the said bottle was found having smell of alcohol, accused Raham 

pushed him and ran away after handing the bottle to accused Abdul 

Aziz. Thus a new version has been stated by the informant in course of 

the trial. It is thus seen that the evidence of the informant Pw1 is also 

not consistent and trustworthy enough to be relied upon readily. The 

evidence of Pw1 therefore cannot be believed unless his evidence 

receives ample corroboration from any other independent evidence. In 

the instant case there is no other independent evidence to establish 

that the seized bottle of water was laced with alcohol, similarly there is 

also no other evidence to show that the version stated by the informant 

implicating accused Raham Ali is indeed the true version of the 

prosecution case.  

 

13.  The accused in course of the cross examination of the informant 

PW1 had denied that he supplied a bottle of water laced with alcohol to 



                                                                                                  6 

a few UTP’s lodged in P.I office lock up and that he also denied running 

away from the place after pushing the informant when the informant 

detected the mischief. Now when the accused had taken such a stand it 

is incumbent upon the prosecution side to prove the above assertion of 

the informant Pw1 by adducing cogent evidence. In the present case as 

discussed above the assertion of the shaky evidence of the informant 

PW1 did not receive any independent corroboration and thus remained 

unproved as prosecution totally failed to bring any cogent and 

believable evidence on record. In such circumstances I am of the 

measured view that the sole evidence of informant PW1 led in the 

instant case is not sufficient to establish the guilt against the accused 

persons and as such the accused persons are held not guilty of the 

offence they are charged with.   

 

                                                 ORDER 

Accused Md Raham Ali and Md Abdul Aziz are acquitted of the charge 

u/s 353/34 IPC and are set at liberty forthwith. 

Seized bottle be destroyed in due course of time.   

The liability of the bailor is extended for 6 (six) months from today as 

per provision of the amended Cr.P.C.   

This Judgment is given under my hand and the seal of this Court on this 8st 

day of August, 2019. 

 

( D Saikia ) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 
       (D Saikia) 
Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 
 

 
Prosecution witnesses 
PW1 Sri Lakhi Kt Hazarika 
PW2 Sri Prasanna Das 
PW3 Sri Dizen Nath 
PW4 Sri Pushpa Mahanta 
Defence  witnesses 
 
Nil  
 
Documents exhibited by the prosecution  
 
Ext.1   :    Ejahar.  
Ext.2   : Seizure list. 
 
Prosecution Exhibits: 
M.Ext.1 : Plastic bottle with alcohol mixed water.  
 
 
 
 
Documents exhibited by the defence 
 
Nil.  
 
 
                                                                         (D Saikia) 
           Chief Judicial Magistrate, 
                                                                     Sonitpur, Tezpur 
 
 
  


